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Introduction

1. Pearle*, the European federation representing the voice of about 4,000 live performance organisations, welcomes the Commission initiative to propose a Directive aiming at facilitating and harmonising the admission of high skilled third-country nationals (EU blue card) and in particular welcomes the concept of “one-stop-shop” as set out in the proposal for Directive aiming at establishing a single permit for third-country nationals to reside and work in the territory of a Member State and on a common set of rights for third-country workers legally residing in a Member State.

2. In the live performance sector there is a high turnover of third-country nationals working for a short, longer or very long period in Europe. A particular feature to the sector, is its dynamism of the labour market, whereby cultural workers have very variable geographic career patterns, thereby often working in many parts of the world, even within a short timeframe of a year.

3. The Commission initiative to develop a comprehensive immigration policy and in particular to develop a policy favouring legal migration which supports the aims of the Lisbon strategy to become one of the most knowledge-based economies in Europe, is generally welcomed by Pearle*. As an employers federation it is essential to be able to employ the best persons for the job, including third-country nationals. When it comes to circular migration, it should be noted that this is a reality in the sector which might be considered as exemplary to others. However, the general approach of the sector is that neither immigration, nor circular migration, are exactly transposable to the career patterns of cultural workers.

4. In the live performance sector (and other creative sectors), people are the core of the creative content
. It is common that people originate from all parts of the world to work together for a short or longer period to come to a creative product. Internationalism is often the case, particularly in our area, in the fields of dance, circus or music. A lifelong career with one orchestra, dance company, theatre house is becoming more and more exceptional. Moreover it is essential for an artists personal development to change at regular intervals the career path. There are broadly three main types of labour circumstances in which a third-country national working in the live performance sector will enter the EU:

Related to the type of contract 

· for a long-term contract, which in the sector is often called a seasonal contract, corresponding with a playing season of theatre house (often from September to June)

· for a short term contract, related to a production (example a opera production, a dance production or music production) which may range from a few days, over a few weeks to a few months

· for a very short term contract of one day or two (example an opera singer replacing a colleague who falls ill)

· as a self-employed person with a service contract

Related to the type of production

· in case of an opera production the third country national will probably stay in one member state for the entire period

· in case of a touring production the third country national will join the live performance company to perform in different countries within the EU and perhaps also to other parts of the world

 Related to ones personal career:

· the third-country national might be engaged for a production, and might be offered another contract with a live performance organisation from another member state

· a third-country national may go back to his native or residence country after the contract with a live performance organisation has finished, work there for a certain length of time and perhaps be invited a few weeks later again to work with a live performance organisation based in an EU member state

This variety and flexibility in a third-country national career’s patterns is common in the sector and Pearle* welcomes provisions which support and facilitate easy access to the EU.

5. As the Communication (COM(2007) 637) indicates today migrants are facing 27 different admission systems, which results in lengthy and cumbersome procedures when moving from one EU Member State to work in another EU Member State. Moreover the need for three sets of documents (visa, work permits and residence permits) makes the administrative load extremely heavy. These were also the findings of a recent study
 that Pearle* undertook in the framework of the European Year on Mobility of Workers 2006. 

6. The withdrawal of the proposed Directive on “conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities” in which also special reference to artists was included has made that in general the problems for cultural workers continue to exist. It must be acknowledged that in some Member States the particular problems for the sector have been taken into consideration. Presently in different Member States special regulations, exemptions, fast-track procedures or other initiatives exist and have improved the application procedures for third-country national artists with short-term contracts.

7. The fact that the proposed directives do not pay attention to facilitate short-term contracts, i.e. shorter than three months, learns that the Commission has based its proposal on the premise that migration is focusing on long-term contracts as the standard for employment relationships.  As explained above, this is contradictory to the way that our sector operates.

Comments to the directive on the conditions of entry and residence of third-country nationals for the purposes of highly qualified employment

8. On the subject matter (Article 1): In the explanatory memorandum no reference is made to the Commission’s intentions regarding short-term contracts. All provisions and benefits for highly-skilled workers are focusing on employment of more than 3 months. In the accompanying impact assessment there is no direct reference to the period, though the principle of equal treatment for third-country nationals, in particular when it comes to social security rights, is important to be considered. This is an area where Pearle* has also indicated major difficulties for cultural workers with work patterns composed of subsequent short-term contracts for workers of any nationality. In this regard, Pearle* urges the Commission to also work towards solutions to enhance shorter acquisition periods to social security rights. 

Whilst it is acceptable that there are arguments for not granting an EU blue card for short-term contracts, there is a genuine problem to foresee a fast-track procedure for the admission of third-country nationals for work contracts shorter than 3 months. If this Directive requires Member States to provide for fast-track procedures, this may well also be foreseen for migrants applying to enter the EU for a shorter period than three months.

9. On the definition (article 2) of highly qualified employment and higher education qualification, we cannot emphasize strongly enough that this is difficult to apply to a sector as the live performance. Pearle* therefore strongly objects a strict definition referring to highly qualified. In the sector, there are great differences between professional artists: a violinist might have studied at a music academy or conservatoire in Russia, but his colleague from India playing a traditional instrument may have been thaught by a personal tutor without having received a real qualification though being an excelling musician...another example is that of a (ballet) dancer who often starts his/her career at the age of 16 or 17 years old, without any higher degree or whithout being in the possession of three years professional experience. Any outsider will acknowledge that artists should be considered as highly qualified people, however the definitions in the proposed directive are not sufficiently clear. In cases where the higher education or 3 years professional experience is not applicable for the category of artists it should be possible that this person is eligeable when he/she applies for entry on the basis of a contract offered by a performing arts organisation that is member of a sectoral federation
. This avoids to be confronted with the immigration of artists with a doubtful status. Another possibility is that the job offer which describes the profile of the artist or his position in an orchestra or ballet company gives proof of the qualifications a job applicant must have acquired to be offered a job.

Conditions for admission

10. With regard to the criteria, Article 5.1. (a)  refers to the need of having a binding job offer of at least a year. As explained in the introduction this is rather exceptional in the sector, even the so-called longer contracts are often restricted to a “play season” of 9 or 10 months (starting in September and ending around June of the next calender year). Pearle* wonders where this provision has been based upon, as it may put many sectors in difficulty who work more on a “seasonal”  basis. As the directive aims at offering an EU blue card from the moment a third-country national applies for entry of at least 3 months, it seems that the job offer should equally refer to a minimum of 3 months.

11. Article 5.1. (c): in the case of unregulated professions as in the live performance sector, there should be further thought given to include categories of workers such as artists who cannot present higher qualifications or 3 years experience.

12. Article 5.1. (e): evidence of having a sickness insurance. This will be a problem for some applicants, when it has to be complied with in advance, seperate from their employment contract. Therefore the provision should better require applicants who do not have a sickness insurance to do so within within a certain delay.

13. Article 5.2. : the requirement that the gross monthly salary should be at least three times the minimum gross monthly wage as set by national law is not only not feasible, it is often also not applicable to nationals working in the live performance sector. This requirement would lead to an inequal position of higher paid third-country nationals compared to nationals. Moreover it would interfere with the subsidiarity of member states that presently have other conditions set with regard to delivering work permits. The only acceptable condition with regard to wages is the applicable collective agreement or in absence of a collective agreement the current practices in the sector. The derogation for young professionals (under 30 years) does not make difference to professionals that are older than 30 years in our sector.

14. Volumes of admission (Article 7): as Pearle* explained in its comments to the green paper on an EU approach to managing economic migration (COM (2004) 811), it cannot be possible that Member States could have the right to set quota for admission of highly-qualified employment. Given the fact that admission is based on the conditional requirement of a job offer, and as the intention of this proposal for Directive is aiming at supporting Europe to become a knowledge-based economy, such a provision may have an averse effect and would miss its goal.

EU blue card, procedure and transparancy

15. In Pearle*’s view an EU blue card holder should be allowed to freely enter and move within the territory of the Member States during the timeframe of the validity of the EU blue card without any conditions to it. It is unacceptable that a third-country national in the possession of an EU blue card for a period of 2 years, may only go to other Member States for a period of 3 months. The most specific characteristic of artists is that they are often giving performances in different Member States and outside the EU, which is the concept of “touring”. A third-country national blue card holder, regardless of the fact that it concerns a first period of legal stay, should therefore have the same rights as a national (this should indeed not waive the condition that a third-country national may need a visa for non-Schengen countries). The third-country national should thus being allowed during the entire period of the validity of his/her blue card to travell from one Member State to the other, regardless the fact whether it concerns travelling within the Schengen area. If that is not possible, there is little reason for an employer to offer a third-country national a job, when the artist will not be able to execute his job to the full extent because he/she is refrained of travelling in Europe. These conditions are therefore ill-adapted to the functioning of the labour market of the sector.

16. Regarding the validity of the blue card article 8 (2) indicates a maximum of 2 years or if shorter for the duration of the contract plus 3 months. Hence, according to article 5 which indicates a job offer of minimum a year, the blue card would be applicable for third-country nationals holding a contract between 1 and 2 years, which narrows down the number of possible applicants to a high extent and again is not adapted to the sectoral needs. 

17. The proposed fast-track procedure is very much welcomed,though Pearle* believes that the procedure could even be shorter in the case of an application where conditions are fully met. Therefore it could be suggested to include a timeframe between a minimum fast-track procedure of 14 days to a maximum of  30 days when additional documents are to be provided.  The fact that both the work permit and the residence permit would be issued together is a great step forward in reducing the administrative burdens and highly time-consuming procedures for both for the person concerned and the employer. Too often there are major time gaps between the deliverance of a work permit and a residence permit.      

Rights

18. With regard to equal treatment (article 15), Pearle* underlines that this should also apply to wages and that therefore the provision as in article 5.2 that requires 3 times the minimum wage is unacceptable. As regards tax benefits, attention should also be paid to the taxation of the person concerned, and more particularly the possible double taxation which may apply for artists (article 17 of the OECD model tax treaty) holding a residence different than the country where they give performances.

19. The system of EU blue card should be as flexible as possible, particularly for EC long-term resident status (article 17), whereby the condition of legal and continuous residence should allow the blue card holder to return to his/her native country for some time and come back again. This would support the notion of circular migration thereby encouraging third country nationals also to take their experience back to their native country and thus avoid a situation  of long-term brain drain.

Comments to the proposal for a council directive on a single application procedure for a single permit for third-country nationals to reside and work in the territory of a Member State and on a common set of rights for third-country workers legally residing in a Member State

General comments

20. Pearle* very much welcomes the proposal for a single application procedure, creating a one-stop-shop, for the deliverance of a single permit for work and residence of third country nationals. With regard to the set of rights, Pearle* considers that following the directives on equal treatment, the sets of rights for third-country nationals when they are under an employment relationship, are similar to the nationals. In other words that the basic rights are applicable regardless the nationality of the person concerned.

21. As is stated in recital 8,third-country nationals in possession of a valid travel document and a single permit, can move freely in the Schengen zone for maximum 3 months. As argued in the comments to the blue card, it is regrettable that the Regulation on the Schengen Borders restricts the free movement of third-country national workers. In particularly when they are, on behalf of their employer, posted to work in another EU Member State, which may easily exceed the period of three months per year.

22. With regard to the issuing of the single permit, this should not refrain Member States from keeping regulations with exemptions or special provisions for artists as they exist in different EU Member States.

23. As regards the issuing of the single permit following a uniform format (article 6) and the fee to be paid for handling the application (article 10), Pearle* wonders about the cost-effectiveness of this process, in particular for short-term contracts. If the handling fees are to be paid by the employer this may result in unexpected costs for the sector, of which the majority are small enterprises and often non-profit organisations. Therefore Pearle* insists that a handling fee does not exceed the current administrative costs for labour permits and residence permits.

Conclusions

24. Pearle* welcomes the proposals from the Commission on the creation of a EU blue card and a single application for labour/residence permits. Pearle* agrees that the proposals will promote the legal migration of third-country nationals in general. 

25. Pearle* has serious objections to provisions related to the timeframe of the EU blue card and the conditions for third-country nationals to obtain a blue card, urging the Commission to exempt artists from the conditions proposed. 

26. Pearle* also urges the Commission to consider to include answers to flexible labour markets such as the live performance sector where employment are often based on seasonal contracts, or short-term engagements.

27. Finally Pearle* underlines that cutting red tape by introducing a single permit, should not become a financial burden.

� During the “European Year on innovation and creativity 2009” examples from the sector will be given


� Study on Impediments to Mobility in the EU live Performance Sector and on Possible Solutions, January 2007 – chapter 1: difficulties of mobility linked to visa and work permits for third-country live performance workers when touring inside the EU with and EU live performance organisation; http://www.pearle.ws


� Such a regulation is already put into place for cultural workers in the Netherlands
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